WORLD TRADE h""'."-':jj

ANTIDUMPING
LAW & PRACTICES

PRESENTED BY

SAIFULLAH KHAN
ACMA, APA, CIA (USA), MIMA (USA)



Presentation Overview

e A brief Introduction of WTO

e Concept of Antidumping

e Requirements of Antidumping Agreement
e Antidumping Practices in Pakistan

e Our Experience and suggestions
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A brief Introduction

of WTO




Introduction - WTO

e Background of World Trade Organization (WTO)
e WTO - Established in 1995

e WTO is the only international organization dealing
with the rules of trade between the nations.

e At its heart are the WTO agreements, negotiated
and signed by the bulk of the world’s trading nations
and ratified by their governments.

Cont...
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e Goal — Better conduct of business
e Function - smooth, predictable and liberal trade

e There are exactly 150 member countries of the
WTO including Pakistan.

e Various agreements between member countries
concerning rules and procedures for better trade
culture

e Pakistan as a member country of WTO has to
comply with rules and procedures set in its
Agreements.
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Concept of
Antidumping




Dumping ?

Dumping occurs:

e When an exporter/producer sells a product for export to
the importing country at a price lower than the price at
which the same (or similar) product is sold in its own
domestic market.

OR

e When an exporter/producer sells a product for export to
the importing country at less than its cost of production.
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Like Product ?

(i) a product which is identical, i.e. alike in all
respects to the imported product

or

(ii) a product, although not identical has
characteristics closely resembling those of
the imported product.
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Domestic Industry ?

e Domestic industry means:

- the domestic producers as a whole of the
like products, or

- more than 50% production of preceding
year with vocal producers supporting the
application, and

— Vocal in favour should have at least 25%
share in total production for the preceding
year
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Example-1

Total Domestic Production
1000 MT

Actual
Production
of applicants

400 MT

Second Those 600/600X100 First condition
condition 600/=1%%?,/>:100 Supporting — 100% fulfilled
fulfilled 600 MT ‘
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Example-2

total

Should be
more than
25% of

production

1000 MT

Total Domestic Production

Vocal
Production
400 MT

240/1000X100 Non
_>49, Supporting
160 MT
Second

Condition not .

fulfilled

Antidumping investigation
cannot be initiated
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Should be
more than
50% of
vocal
production

Supporting
240 MT

240/400X 100
=60%

\ 4

First condition
fulfilled
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e Why determination of domestic industry is
important:

- who may file a petition

— whose data are considered in injury analysis
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Requirements of

Agreement on
Antidumping




Agreement on Antidumping

e Substantive Requirements:
— Determination of Dumping
— Determination of Injury
— Determination of Causality

e Procedural requirements:
— Initiation and conduct of investigation
— Imposition of Provisional measures
— Price undertakings
— Imposition of definitive measures
— Duration and review of Anti-Dumping measures

— Public notice
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e SUBSTANTIVE REQUIREMENTS OF
AD AGREEMENT




Determination of Dumping

e Dumping is calculated on the basis of a “fair
comparison” between “normal value” and the
“export price”.

e Detailed provisions governing the calculation
of normal value and export price, and
elements of fair comparison that must be
made are discussed in relevant provisions of
the Agreement.
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Determination of Normal Value

e Sufficient volume of sales

— If home market sales constitute 5% or more
of the export sales to the importing country.

e Normal Value is the comparable price in the
ordinary course of trade for the like product in
the exporting country market.

e Sales are not in the ordinary course of trade if
these are made below cost.

Cont...
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— Sales shall be considered to be below cost:

o if those sales are below per unit cost to make and
sell

e they must be made within normally one year but in
no case less than six months

e The weighted average selling price is below
weighted average cost of production of at least 20%
of the sales by volume

e finally sales made below cost may only be
disregarded if they do not allow for recovery of
costs within a reasonable period of time.

Cont...
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e Alternative bases for calculating normal value

(a) the price at which the product is sold to a
third country; or

(b) the “constructed value” of the product,
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Determination of Export Price

e Export price is the price actually paid or payable to
an exporter for an investigated product.

e EXxceptions:
— export transaction may be an internal transfer
— product is exchanged in a barter transaction.

— Transaction price may be unreliable:

e because of an association between the
exporter and the importer.

Cont...
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e Alternative method of calculation

— Constructed export price:

e which is calculated on the basis of price
at which the imported products are first
resold to an independent buyer in the
iImporting country
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Fair Comparison of Normal Value
and Export Price

e The comparison must be made normally at the ex-
factory level

e Adjustments must be made for following differences:

— conditions and terms of sale
— taxation

— quantities

— physical characteristics

- other differences demonstrated to affect price
comparability.
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Methods of Comparison of Normal

Value & Export Price

e Normal value per transaction compared to
export price per transaction

e Weighted average normal value compared
with weighted average export price

e Weighted average normal value compared
with individual export prices.
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Normal Value and Export Price
Must Be Compared Appropriately

Normal : Adjusted
Value Adjustments Normal Value

Export . Ad] usted
Dt Adjustments Bro e

—
S

=/

\

. WORLD TRADE
S. U. Khan Associates, Management Consultants ORGANIZATION

N

\



General Principle For Computing
The Margin of Dumping

Adjusted _ Adjusted _ Margin of
Normal Value Export Price - Dumping
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Margin of Dumping

Dumping Margin
Dumping Margin
At Ex-Factory — X
Level Adjusted Export Price
Dumping Margin
Dumping Margin —
— X
At C & F Level
C & F Export Price
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Calculation of Dumping Margins
and Duty Assessment

e Individual exporters dumping margins

e In case of large number of;
— Exporters
— Producers

e Statistical sampling of exporters [/
producers

e weighted average dumping margin for un-
investigated exporters/producers.
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Determination of Injury

The term injury to a domestic industry means
either:
— Material injury (current/present injury)
- Threat of material injury (future injury), or

— Material retardation

Cont...
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e Basic requirements for determination of
material injury

— the volume of dumped imports

- the effect of the dumped imports on prices
in the domestic market of like products, and

- the consequent impact of the dumped
imports on domestic producers of the like
product.

Cont...
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- The Agreement requires that with regard to
the volume of dumped imports, the
investigating authorities shall consider:

e Whether there has been significant
increase in dumped imports:

= either in absolute terms, or

= relative to production or consumption in
the importing country.

Cont...
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e Price Effects:
— A significant price undercutting

— Price depression to a significant degree,
- Price suppression to a significant degree

Cont...
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Example — Price Undercutting

Year Average Average Price Under

Sales Price Landed cost | Cutting
of Domestic |for Dumped
Product Imports

2004 100 100 Nil

2005 100  =——p 80 20

Cont...
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Example — Price Depression

Year Average Average Price

Sales Price Landed cost | Depression
of Domestic |for Dumped

Product Imports
2004 100 l 100 Nil
2005 90 80 10

Cont...
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Example — Price Suppression

Year Average cost | Average Price
of Domestic |Sales Price Suppression
Product of Domestic
Product
2004 80 100 Nil
2005 85 1 100 I 05
Cont...
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e Analysis of impact of dumped imports on the
domestic industry:

— The Agreement lists down number of factors which must
be considered, including actual or potential decline in;

- Sales

— Profits

— Output

— Market share

— Productivity

— Return on investment

— Utilization of capacity

Cont...
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e Actual or potential effects on:
— Cash flows
— Inventories
- Employment
— Wages (per unit of output)
- Growth
— Ability to raise capital or investment, and

— The magnitude of dumping margin.

Cont...
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Determination of Causal Link

e Need to have causal relationship between the
dumped imports and the injury to the
domestic industry.

e Known factors other than dumped imports
must not be attributed to the injury caused by
dumped imports.

DUMPING INJURY

v

CAUSAL RELATIONSHIP
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e PROCEDURAL REQUIREMENTS OF
AD AGREEMENT




OVERVIEW / OBJECTIVE

e A Principal objective of the procedural

requirements of the AD Agreement is to
ensure:

— Transparency of proceedings,

- Full opportunity for parties to defend their
interest, and

- Adequate explanations by investigating
authorities of their determinations.
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FORMAT OF INVESTIGATION

e Initiation
e Information gathering
e Preliminary determination
e Imposition of provisional antidumping duty
e Further investigation
- Response to preliminary determination
e Verification of information
e Hearing
e Disclosure meetings
e Statement of Essential Facts
e Final determination
e Imposition of definitive Antidumping duty
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INITIATION OF INVESTIGATION

e Written request submitted “by or on behalf of”
the domestic industry

e Self initiation

e Investigation should be completed within 1
year, and in no case more than 18 months,
after initiation.

Cont...
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e Investigating authorities shall immediately
terminate an investigation if:

— dumping margin is less than 2 percent

- the volume of imports is negligible i.e if the
volume of dumped imports from a particular
country is less than 3 percent of total
Imports
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CONDUCT OF INVESTIGATION

e Agreement sets forth detailed rules on the
process of investigation, including:

e collection of evidence

e use of sampling techniques

e the confidentiality of sensitive information
e verification of information

e Disclosure of information

Cont...
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— Rules have also been established for:

e on-the-spot investigation to verify
information obtained from domestic industry
and foreign parties

e the use of best information available if a
party refuses access to, or does not provide,
requested information, or significantly
impedes the investigation.
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INFORMATION GATHERING

e The investigating authority must inform interested parties
of information required, typically in form of questionnaire

o Applicant Questionnaire

— All information relating to dumping, injury and their
causal link.

o Exporters Questionnaire

- All information relating to exports, domestic sales and
cost build-up

e Importers Questionnaire

— All information relating to imports of dumped products
and sales
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IMPOSITION OF PROVISIONAL MEASURES

e Following are the requirements:

- Preliminary affirmative determination of dumping,
injury and causality.

— Not sooner than 60 days and not latter than 180
days after initiation of investigation.
e Provisional measure may take the form of:

— Provisional duty, or
— A security by cash deposit

e Time period:

- 4 months, with a possible extension to 6 months
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PRICE UNDERTAKINGS

o If exporters undertake to align their export prices to
their normal values

e Alternative to provisional and definitive duty

e Price increases under such undertakings should not be
higher than the margin of dumping

e Price increases resulting from an undertaking be less
than the margin of dumping if that is enough to remove
the injury to the domestic industry

e May not be sought or accepted unless a preliminary
affirmative determination of dumping and injury has
been made.

e An exporter may request continuation of investigation
even after an undertaking has been accepted.
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IMPOSITION AND COLLECTION OF DUTIES

e In case of affirmative determination of dumping, injury and
causal link, antidumping duty equal to margin of dumping
can be imposed

e “lesser duty” rule.

e If provisional duties were collected in an amount greater
than the amount of the definitive duty, a refund of
provisional duty is required.
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RETROACTIVE APPLICATION OF DUTIES

e Normally antidumping duty may be collected as of the
date provisional measures were imposed. A definitive
antidumping duty may be collected on products, which
were imported for consumption not more than 90 days
prior to the date of application of provisional measures
in certain exceptional circumstances involving;

— History of dumping
- Massive dumped imports, and

— Potential undermining of the remedial effects of the

final duty.
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DURATION AND REVIEW OF ANTIDUMPING MEASURES

e "SUNSET"” review is carried out before end of 5 years
after period after antidumping duty was applied

e Antidumping duty may not terminate after 5 years, if
review investigation (before end of 5 years) establishes
that expiry of the duty would be likely to lead to
recurrence of dumping and injury.

e This five year "SUNSET"” provision also applies to price
undertakings.

e To review the need for the continued imposition of a
duty upon request of an interested party.
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PUBLIC NOTICE

e The Agreement specifies detailed requirements for
public notice by investigating authorities of:

— Initiation of investigation
— Preliminary and final determination
— Price undertakings, etc.

e The public notice must disclose:

- Non-confidential information concerning the
parties

— The product information

— The margin of dumping

— The facts revealed during the investigation
— Reasons for the determination
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DISPUTE SETTLEMENT

If any member country considers that any benefit
accruing to it under this agreement is being nullified
or imﬁaired, it may request in writing consultations
with the other member country in question.

If consultations have failed to achieve a mutually
agreed solution, the requesting members may refer
the matter to the DSB.

DSB on receiving such request shall establish a panel
to examine the matter.

Disputes in the antidumping area are adjudicated by
the Dispute Settlement Body (DSB) of the WTO
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NOTIFICATIONS

e All WTO members are required to notify that
legislation to the Committee on Antidumping
Practices.

e All member countries are required to notify the
Committee twice a year about all:

— Antidumping investigations,
— Measures, and

- Provisional and definitive antidumping
actions taken.
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Antidumping

Practices In
Pakistan




ANTIDUMPING PRACTICES IN PAKISTAN
e National Tariff Commission of Pakistan (NTC)

e NTC has initiated 11 cases since 2002

e Domestic Industry facing unfair competition from
imported dumped goods can file their case with
NTC under the Antidumping Ordinance 2000 &
Antidumping Rules 2001.

e Pakistani Exporters facing antidumping
iInvestigation may:

e Directly deal with the foreign investigating
authority

e However, if needed can seek the assistance of
WTO Wing Ministry of Commerce.

Cont...
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OUR EXPERIENCE

e Pioneer as a practicing firm for providing services in
Trade Remedy Laws of WTO in Pakistan

e First Pakistani consultancy firm provided antidumping
consultancy services to foreign producers and their
importers in Pakistan

e Hat-trick in initiation of antidumping investigations in
Pakistan

e Managing Partner of firm involved in 7 successful cases

e (Capacity building initiatives

e Publications on Antidumping/WTO
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Areas of Expertise for providing Antidumping services:

e Preparation of antidumping case on behalf of domestic
industry /applicant.

e Representing importers & importers associations before
the NTC.

e Representing foreign exporters/producers before the
NTC.

e Representing domestic exporting industry before the
Investigating Authorities of other countries.

e Preparation of cost accounting systems in order to
comply with the antidumping exporter’s questionnaire.
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Representative Clients (Local):

Siccdicqgsorts I‘llll

T i | |

o TUFRIL GROUP
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Representative Clients (Foreign):

" INDORAMA 77 SULINDAFIN

CINNOVATION EVERYWHERE™ @ Polyester & Nylon SK Chemicals

o

WUTU GADING

: SﬁE HAN ‘ (7 Tongkook Corp.

A I.'"'Huulun Cororoton () 3 0

SUNIFLAG

(THAILAND) LTD.
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Our Suggestions

e Industries with domestic & export sales and huge
production capacities intentionally or unintentionally are
involved in dumping.

e Opportunities given under the respective Antidumping
Legislation should never be missed.

e Disclosure meetings & hearings should be attended.

e Involvement of professional consultants.

e May get more market as a result of antidumping duty
against your competitors.
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e For Domestic Industry:

e Must design and maintain comprehensive cost
accounting systems/records in line with the
requirements of NTC’s antidumping questionnaire.

e Suitable details of exporters and sales price of the
like product in the export countries market.

e Very close look at the quantity and value of like
products being imported into Pakistan from various
countries and individual exporters.

e Monitor adverse impacts of imported product on the
domestic industry.
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Analysis on continuous basis with the intention to link
the injury, if any, with the allegedly dumped imports.

Comparison of share of local industry with the share
of imports from dumping sources and other sources
in the domestic market (of Pakistan)

Analysis of changes in inventory, production, capacity
utilization and sales etc.

Analysis of price effects (price undercutting,
depression and suppression) on continuous basis for
injury determination.

Highlight declining trend in profitability, liquidity and
solvency etc.
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For exporters:

e Must design and maintain comprehensive cost
accounting systems/records to fulfill requirements of
relevant exporters questionnaire of major importing
countries.

e Respond quickly without wasting time.

e (Calculate normal value and export price on continuous
basis for your own satisfaction that you are not
dumping goods in other markets where similar
industries exist

e Exporters/Producers who generally do not have
domestic sales may make domestic sales at least 5% of
export sales comparatively at lower prices in the local
market.
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e Keep upto-date accounting records preferably
based on quarterly accounts.

e In case of voluminous exports to countries having
domestic industry of similar product, Opt for a
mock exercise of filling exporter’s questionnaire to
see whether dumping can be alleged.

e Avail opportunities of disclosure meetings
(exporter specific).

e Collect information regarding other factors of
injury to domestic industry of importing country.
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For Importers:

e Study the importers questionnaire.

e Avail all opportunities given by the
antidumping authority.

e Respond timely to the investigating
authorities.
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Timely Initiative by

Business
Community




TIMELY INITIATIVE BY BUSINESS COMMUNITY

e Exporters should be aware of antidumping
measures and the possible consequences for their
business

e Reduction in Customs duties has resulted in an
increase of imports in Pakistan

e Possibility of products exported to Pakistan at
prices lower than the domestic prices of the similar
products in the exporter’s market.

e Timely preparation and filing of antidumping
application with the NTC
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Thank You for
you Patience

S. U. Khan Associates, Management Consultants
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